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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,

v.
BENNETT JACOB BARTLETT,
Defendant-Appellant.

NO. 38589

RESPONDENT'S BRIEF

-----------------------------)

Has Bartlett failed to establish that the district court abused its discretion, either
by relinquishing jurisdiction or by denying his Rule 35 motion?

Bartlett Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
In March 2010, Bartlett physically assaulted Sharyl Wilson while he was under
the influence of alcohol.

(PSI, p.2. 1)

The incident began when Bartlett picked Ms.

1PSI page numbers correspond with the page numbers of the electronic file "BARTLETI
PSl.pdf."
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Wilson's dog up by the neck and punched it twice.

(PSI, p.2.)

When Ms. Wilson

attempted to intervene, Bartlett "began shoving her and held his hand over her mouth
until she could not breathe." (PSI, p.2.) Bartlett threatened to "put his fist down [Ms.
Wilson's] throat" and he "threatened to put a sock and plastic bag in her mouth to
prevent her from making any noise." (PSI, p.2.) Bartlett pulled Ms. Wilson "by her hair
down the hallway and hit her multiple times in the face." (PSI, p.2.) Bartlett did not let
Ms. Wilson leave the apartment for nearly two hours.

(PSI, p.2.)

During that time,

Bartlett forced Ms. Wilson "to lay face down on the couch" and "when she attempted to
get up, he hit her with the blade of his hand." (PSI, p.2.) Bartlett's determination to not
leave Ms. Wilson alone was such that he urinated in a glass and an empty beer can.
(PSI, p.2.) Ms. Wilson eventually convinced Bartlett to leave her home by promising not
to call the police. (PSI, p.2.) Bartlett threatened that if Ms. Wilson called the "pigs" he
would "get [her] later." (PSI, p.2.) Once Bartlett left Ms. Wilson called the police. (PSI,
p.51.) Bartlett was later located and arrested by law enforcement officers. (PSI, p.2.)
Bartlett was taken to a hospital "to be medically cleared due to his level of intoxication."
(PSI, p.2.)
The state charged Bartlett with kidnapping in the second degree and committing
cruelty to animals.

(R., pp.26-27.)

Bartlett entered into a binding Rule 11 plea

agreement (R., pp.62-65), and he pled guilty to the amended charge of aggravated
assault (R., pp.66-75; 6/30/10 Tr., p.31, L.2 - p.32, L.15). Under the terms of the plea
agreement, the parties stipulated to probation and a suspended unified sentence of five
years with two years fixed.

(R., p.63; 6/30/10 Tr., p.6, Ls.12-20.) After the PSI was

completed, the district court rejected the Rule 11 plea agreement, Bartlett was allowed
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to withdraw his guilty plea and the case was set for trial.

(8/4/10 Tr., p.34, Ls.3-17;

p.36, Ls.21-23; p.42, Ls.14-21.)
The state re-filed the Amended Information charging Bartlett with aggravated
assault.2 (9/27/10 Tr., p.2, Ls.1-13; p.4, Ls.17-20.)

On the morning of trial, Bartlett

agreed to plead guilty to the amended charge of aggravated assault. (9/27/10 Tr., p.1,
Ls.3-8; p.4, Ls.20-24.)

In exchange for Bartlett's guilty plea, the state agreed to

recommend a unified sentence of five years with two years fixed, with the district court
retaining jurisdiction. (9/27/10 Tr., p.1, Ls.13-21.) In accordance with the terms of the
plea agreement, the district court imposed a unified sentence of five years with two
years fixed and retained jurisdiction. (R., pp.90-92; 9/27/10 Tr., p.21, L.17 - p.22, L.1.)
Following the period of retained jurisdiction, the district court relinquished
jurisdiction. 3

(R., pp.99-101.)

Thereafter, Bartlett filed a Rule 35 motion (Motion to

Correct Illegal Sentence, p.1 (augmentation)), which was denied after a hearing (Order
Denying Rule 35 Motion, pp.1-18 (augmentation)).

Bartlett timely appealed.

(R.,

pp.105-09.)
Bartlett asserts that the district court "erred by relinquishing jurisdiction after Mr.
Bartlett successfully completed his rider, contrary to the promise of the plan B judge."
(Appellant's brief, p.6.)

Bartlett has failed to establish an abuse of sentencing

discretion.
"Probation is a matter left to the sound discretion of the court." I.C. § 19-2601 (4).

2 The case was assigned to Senior Judge Peter McDermott due to a scheduling conflict.
Denying Rule 35 Motion, pp.1, 3 (augmentation).)
Judge Copsey presided over the rider review hearing. (Order Denying Rule 35
Motion, pp.1, 9 (augmentation).)
~Order

3

The decision to relinquish jurisdiction is a matter within the sound discretion of the trial
court and will not be overturned on appeal absent an abuse of that discretion. See
State v. Hood, 102 Idaho 711, 712, 639 P.2d 9, 10 (1981); State v. Lee, 117 Idaho 203,
205-06, 786 P .2d 594, 596-97 (Ct. App. 1990). A

court's

decision

to

relinquish

jurisdiction will not be deemed an abuse of discretion if the trial court has sufficient
information to determine that a suspended sentence and probation would be
inappropriate under I.C. § 19-2521. State v. Chapel, 107 Idaho 193, 194,687 P.2d 583,
584 (Ct. App. 1984). "Good performance at NICI, though commendable, does not alone
create an abuse of discretion in the district judge's decision not to place the defendant
on probation or reduce the sentence." State v. Statton, 136 Idaho 135, 137, 30 P.3d
290, 292 (2001). The district court "considers all of the circumstances to assess the
defendant's ability to succeed in a less structured environment and to determine the
course of action that will further the purposes of rehabilitation, protection of society,
deterrence, and retribution."

JJi

Review of the record shows no abuse of discretion.

Bartlett is clearly not an

appropriate candidate for community supervision at this time. Bartlett's criminal history
includes charges for simple assault, harassment, malicious mischief, felony assault 3rd
degree, felony assault 2 nd degree with a weapon, simple assault-domestic violence,
felony burglary with a weapon, criminal trespassing, assault 4th degree-domestic
violence, three DUls, two counts of harassment, malicious mischief-domestic violence,
felony assault endangering in violation of a no contact order-domestic violence, and
open container. (PSI, pp.4-5, 73-85.) As the district court noted, while many of these
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charges were dismissed, this crime was Bartlett's third felony conviction and "at least"
his fifth conviction related to violence.

(Order Denying Rule 35 Motion, p.2

(augmentation).) This was also Bartlett's eleventh "violence related charge." (Order
Denying Rule 35 Motion, p.2 (augmentation).)
The presentence investigator reported that "Bartlett was cooperative during his
presentence interview, however he appeared to be minimizing his actions, the severity
of the instant offense, and his history of domestic violence."

(PSI, p.15.)

The

presentence investigator then made the following recommendation:
Mr. Bartlett has a long history of substance abuse and violence
towards women and in spite of his claims of wanting to remain sober in the
future, I do not believe that he has the tools necessary to complete this in
the community. It is my opinion that Mr. Bartlett would benefit from
participating in rehabilitative programming in a secured environment
before being considered an appropriate candidate for community
supervision.
(PSI, p.15.)
At the second change of plea hearing the district court, after noting it had
reviewed the PSI, stated:
it appears to the Court that you definitely need sUbstance abuse treatment
and anger management counseling so you can be a good member of this
society and not get in any trouble.
And I told your attorney that if you did enter a plea of guilty to the
felony, aggravated assault, I would have no problem imposing the
sentence they recommend and retaining jurisdiction for up to 180 days.
And that would mean that you WOUld, more than likely, go up to
Cottonwood, Idaho. It would be up to the department of corrections where
you'd go. But you'd go up to the department of corrections, and I would
recommend you be placed in the substance abuse program. And if you
complete that proqram successfully, they would then file a
recommendation to the Court that you be brought back and placed on
probation. And then you could get on with your life.
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(9/27/10 Tr., p.2, L.16 - p.3, L.7 (emphasis added).)
The district court informed Bartlett that the current charge could eventually be
reduced to a misdemeanor if Bartlett completed the retained jurisdiction program
"successfully" and then completed probation "successfully." (9/27/10 Tr., p.3, L.8 - pA,
L.5.) Bartlett pled guilty to aggravated assault and the sentencing hearing was set for
later that day. (9/27/10 Tr., p.9, Ls.8-16.) At the sentencing hearing, the state indicated
that it may be seeking "additional terms of the sentence" after Bartlett came back from
his rider.

(9/27/10 Tr., p.17, Ls.10-12.)

Bartlett asked the district court about the

additional terms because he thought that when he got back from the rider "it would be
just probation right then." (9/27/10 Tr., p.18, L.25 - p.19, L.3.) The state then clarified
that "if he earns probation, some of those terms may be no contact order, may be public
defender reimbursement, may be other statutorily permitted sentencing terms at that
point, but I just want to wait and see what happens at the rider review." (9/27/10 Tr.,
p.19, LS.8-13 (emphasis added).)

The district court told Bartlett that "even if you

complete the retain jurisdiction program successfully and you are placed on probation,
some of the terms of probation could be that you could be ordered to reimburse the
District Court, reimburse the Public Defender, stuff like that, okay?" (9/27/10 Tr., p.19,
Ls.14-19.)
After considering the objectives of sentencing, the district court stated that
Bartlett "definitely need[s] substance abuse/anger management help" and imposed a
unified sentence of five years with two years fixed and retained jurisdiction. (9/27/10
Tr., p.20, L.21 - p.22, L.1.) Bartlett asked the district court, "if I complete the [retained
jurisdiction] program and everything goes good, I will be on probation" and the district
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court responded, "[r]ight."

(9/27/10 Tr., p.23, Ls.12-14.)

The district court then

explained to Bartlett:
when you come back here, Judge Copsey is going to see every time you
violated a rule. And if you violate a lot of rules up there, she's going to say
to herself, I don't think he can do probation successfully because he
violated all these rules up there, and he's not going to follow our rules on
probation. See that's how it works.
(9/27/10 Tr., p.24, L.20 - p.25, L.1.)
Although "[i]t is clear from the [sentencing hearing] transcript that Judge
McDermott expected that Bartlett would be placed on a traditional retained jurisdiction at
Cottonwood to get the necessary programming," the Department of Corrections placed
Bartlett in the Correctional Alternative Placement Program ("CAPP") instead.

(Order

Denying Rule 35 Motion, p.7 (augmentation).) The programs offered at CAPP at that
time "did not include any anger management" and according to Bartlett's CAPP report,
he "did not receive any treatment for his anger issues and documented violent behavior
or mental health problems."

(Order Denying Rule 35 Motion, p.7 (augmentation)

(emphasis original); see also PSI, pp.177-78 (Description of Assigned Programs).) The
CAPP Jurisdictional Review Committee recommended that Bartlett be placed on
probation and Bartlett received no disciplinary sanctions while he was at the CAPP
facility. (PSI, pp.175, 178.) However, Bartlett's case manager provided the following
comments regarding Bartlett's performance in CAPP:
Mr. Bartlett is making average progress, yet due to his many years of
drinking has a hard time with recall and can become easily confused and
overall confusing the class as a whole. He has stated that he has "wet
brain" or organic brain syndrome and seems to frequently use that label as
a victim statement.
(PSI, p.178.)
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Mr. Bartlett has been a real challenge to work with in MRT, but he
does try hard as he thinks he can and does not get upset by having to
redo an assignment or feedback that might confront his defense
mechanisms.
(PSI, p.179.)
Mr. Bartlett has had trouble in his Community Group, mainly due to
his unwillingness or unknowing to fully share or justify and/or victimize
himself. The group and myself become easily confused when Mr. Bartlett
attempts an assignment and we are all working very hard to help Mr.
Bartlett to learn by presenting his past behaviors in objective terms and
not considering himself a victim, this should make it easier for him to see
exactly how he has interfered in the lives of family, friends, employers and
any other persons he may have come into contact with.
(PSI, p.180.) Bartlett's case manager made the following recommendation:
Mr. Bartlett has been discipline free at CAPP and is on pace to
complete his programs by the anticipated graduation date for his CAPP
program. It is respectfully recommended that he be released to probation
upon successful completion of this program. Mr. Bartlett has presented
himself as confused, yet has been compliant and has begun to show an
eagerness to gain insight and participate. ... He has stated that he has
ongoing depression that may need additional consideration during his
recovery. This type of treatment is not available at CAPPo Mr. Bartlett has
the tools to help him remain sober, and if he uses them he has a good
chance of success.
(PSI, p.181.)
At the rider review hearing, Bartlett attempted to downplay the seriousness of the
instant offense by stating that he does not "go around causing trouble for people" and
this "was just a domestic thing." (1/19/11 Tr., p.14, Ls.5-6.) The district court disagreed
with Bartlett's assessment of the seriousness of his crime and reviewed the facts of the
case in detail.

(1/19/11 Tr., p.14, L.8 - p.15, L.24.) The district court also reviewed

Bartlett's lengthy criminal history.

(1/19/11 Tr., p.15, L.25 - p.17, L.10.) The district

court concluded by stating:
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Now, the CAPP recommendation - the CAPP case does not give
me any kind of solace, and I'll tell you why. Because all the way through
this, what they say is you appear confused and have difficulty really
understanding what it is that you did. They also indicate they do not have
the facilities to treat any mental health issues.
I'm not comfortable placing you on probation. In my opinion you
are an extreme danger to the community. I don't believe that this has
addressed the issues that need to be addressed. And even by their own
recommendation they are suggesting that you suffer from issues that
simply cannot be addressed at CAPPo
(1/19/11 Tr., p.17, L.20 - p.18, L.8.)
The district court's decision to relinquish jurisdiction was appropriate in light of
the Bartlett's violent criminal history, the high risk he poses to the community, and his
repeated attempts to characterize himself as the victim and to downplay the
seriousness of this offense. Bartlett has failed to establish that the district court abused
its discretion by relinquishing jurisdiction.
Bartlett next asserts the district court abused its discretion by denying his Rule 35
motion for the same reason that he claims the district court abused its discretion in
relinquishing jurisdiction.

(See generally Appellant's brief.)

Bartlett argues that the

district court should have granted his Rule 35 motion because the district court "made
the promise of probation if Mr. Bartlett successfully completed his rider" and "[b]y any
objective standard, he successfully completed his rider." (Appellant's brief, p.31.)
Pursuant to Idaho Criminal Rule 35, the district court may correct an illegal
sentence at any time.

On appeal from the denial of a Rule 35 motion to correct an

illegal sentence, "the question of whether the sentence imposed is illegal is a question
of law freely reviewable by the appellate court." State
P.2d 681, 682 (Ct. App. 1998).
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V.

Morris, 131 Idaho 263, 264, 954

Bartlett's argument that his sentence was illegal because Judge McDermott
"promised" probation following the period of retained jurisdiction is without merit for
three reasons. First, the plea agreement did not include an agreement to automatically
place Bartlett on probation following a "successful" retained jurisdiction. The terms of
the plea agreement were set forth by Bartlett's attorney as follows:
Your Honor, at this point the State has agreed to, I guess, amend
the Information to charge only an aggravated assault. Upon a plea of
guilty, the State would recommend an underlying sentence of two plus
three, a period of retain jurisdiction. And I'm not sure there were any other
terms, except, I think the State would object to any sort of transfer to transfer of probation to Washington, although ultimately that's up to the
department of correction.
(9/27/10 Tr., p.1, Ls.13-21.) The state then added that it would be seeking a five year
no contact order as well. (9/27/10 Tr., p.1, Ls.22-23.) "There was nothing in the [plea]
agreement that included a promise of probation after the retained jurisdiction." (Order
Denying Rule 35 Motion, p.13 (augmentation).)
Second, review of the sentencing transcript shows that Judge McDermott did not
promise Bartlett that he would be placed on probation. As the district court stated:
Reading Senior Judge McDermott's discussions with Bartlett as a
whole, it is clear that Judge McDermott ... simply gave Bartlett a "pep talk"
to encourage him to do well and meaningfully engage in the treatment
available to him on a retained jurisdiction. Judge McDermott did not
promise probation. According to Bartlett's trial counsel's recitation of the
plea agreement, there was no probation promise from the State.
Moreover, a careful review of the entire colloquy reveals that Senior
Judge McDermott clearly advised Bartlett that the Presiding Judge would
be making a decision at the end of the retained jurisdiction about whether
he would do well on probation. Judge McDermott also advised him that
his attitude would make a difference. While he used the term "successful"
rider, Judge McDermott did not define what constituted a "successful" rider
and did not guarantee that the Presiding Judge would place him on
probation if the Department of Corrections "recommended" probation
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following his rider. Instead, Judge McDermott clearly informed Bartlett
that the Presiding Judge would make the decision.
(Order Denying Rule 35 Motion, pp.15-16 (augmentation).)
Bartlett primarily relies on United States v. Buchanan, 59 F.3d 914 (9th Cir. 1995)
to support his argument that Judge McDermott's comments modified the plea
agreement and created a reasonable expectation that Bartlett would automatically be
placed on probation if he performed well in the retained jurisdiction. 4 (See Appellant's
brief, pp.15-16, 26, 29-30.)

However, that case is not controlling precedent and it

should be noted that "[tJhe Ninth Circuit Court of Appeals stands alone in holding that a
court's oral reference to the right to appeal will trump a defendant's waiver of that right
in a plea agreement." State v. Cope, 142 Idaho 492,498,129 P.3d 1241, 1247 (2006)
(citing Buchanan, 59 F.3d at 917-18) (emphasis original).

Furthermore, this case is

distinguishable from Buchanan because this case does not involve the waiver of
appellate rights.

Even assuming that Buchanan does apply, Bartlett has failed to

establish that "Judge McDermott's comments clearly and unambiguously guaranteed
probation based solely on a probation recommendation from the jurisdictional review
committee .... "

(Order Denying Rule 35 Motion, p.15 (augmentation) (emphasis

omitted).) Bartlett has also failed to establish that he had a reasonable expectation that

Bartlett also argues that his plea was not "voluntarily, knowing and intelligently made"
because he "was not advised by the change of plea court that the rider review court
could relinquish jurisdiction despite his successful rider." (Appellant's brief, p.15.) This
argument is without merit because the plea agreement did not include an express or
implied term that Bartlett would automatically be placed on probation after he completed
the rider program. State v. Lutes, 141 Idaho 911, 915, 120 P.3d 299, 303 (Ct. App.
2005) (holding that term in plea agreement that state would recommend retained
jurisdiction did not imply that defendant would receive probation at completion of
program).
4
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he would automatically be placed on probation.

Bartlett did not object at the rider

review hearing on the basis that Judge McDermott promised that he would be placed on
probation and the C-Notes contained in the addendum to the PSI show that Bartlett
recognized the fact that there was no guarantee he would be placed on probation. (PSI,
p.183 (Bartlett "is concerned that no matter how hard he tries, his judge will not accept
his program and extend him anyway").)
Finally, the district court did not err in denying Bartlett's Rule 35 motion because
the record is clear that Bartlett "did not get any counseling or anger management" in
CAPPo

(Order Denying Rule 35 Motion, p.17 (augmentation) (emphasis original).)

Although Bartlett did receive some treatment and programming for other issues, he "did
not fully assimilate the substance abuse treatment" as evidenced by his confusion and
his efforts to portray himself as a "victim."
(augmentation).)

(Order Denying Rule 35 Motion, p.17

At the rider review hearing, "Bartlett continued to take the victim

stance during his statements to the Court and not really accept full responsibility for his
actions" despite spending three months in the CAPP program. (Order Denying Rule 35
Motion, p.17 (augmentation).)
The district court appropriately concluded that Bartlett is a "violent man" who "did
not receive treatment to address significant mental health issues or anger and violent
tendencies and for whom the treatment he did receive was likely not very effective."
(Order Denying Rule 35 Motion, pp.17 -18 (augmentation).)
establish error in the denial of his Rule 35 motion.

12

Bartlett has failed to

Conclusion
The state respectfully requests this Court to affirm the district court's orders
relinquishing jurisdiction and denying Bartlett's Rule 35 motion.
DATED this 20 th day of August, 2012.

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 20 th day of August 2012, I caused a true and
correct copy of the foregoing BRIEF OF RESPONDENT to be placed in the United
States mail, postage prepaid, addressed to:
Greg S. Silvey
Attorney at Law
P.O. Box 565
Star, Idaho 83669
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